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1

CORRECT FACTS REGARDING THE SCIENCE

1.1

Introduction

1.

In its Statement of Defence, RDS pointed out that Milieudefensie et al.
often misrepresent the IPCC's findings, and more specifically take
positions that do not properly reflect the scientific consensus as
evidenced by IPCC reports. 1 That is problematic because they make
science the focus of their case. For example, in paragraph 37 of the
summons, they refer to "the best available science”.

2.

Milieudefensie et al. did not remedy its defective representation
afterwards, but did rely in their amendment of claim on what they call
the "best available (UN) climate science”, without any explanation.
This must refer to the IPCC reports, because the UN itself does not

1

Statement of Defence, margin numbers 231-232.
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engage in science and, for the rest, the IPCC reports on existing
science and does not itself perform new research.
3.

In addition to this, Milieudefensie et al. changed course in two respects
during the oral arguments. Firstly, they have now explicitly added as
an alternative basis for their claims the interests of only Dutch
residents instead of the world population as a whole. Secondly, they
emphasised a few factual findings in the decisions of the Court of
Appeal and the Supreme Court in Urgenda, which they claim to quote
"because these are also the circumstances on which the individual
claimants can and may rely”. Milieudefensie et al. also make it clear
that they believe that they can suffice with this, "without them being
expected to assert more”. 2

4.

Well, Milieudefensie et al. have not submitted sufficient assertions.
Also in view of the far-reaching measures being sought,
Milieudefensie et al. must be required to clarify the exact risk they are
raising, and why that risk justifies the measures being sought. If such
far-reaching and drastic measures are being required of RDS, the
claimants must, at the very least, adequately explain - and prove what risk is being combated with these measures and that the
measures sought will be effective in doing so. First and foremost,
Milieudefensie et al. even fail to clarify what risk specifically Shell
creates, and they also do not demonstrate that the measures sought
will be effective in addressing that risk. We will discuss that on the
fourth day.

5.

In this part of our oral arguments, we will discuss Milieudefensie et
al.’s general argument about the risk of climate change. As I just
mentioned, Milieudefensie et al. evidently, but wrongly, believe that
they can suffice with this. But there is more. Where a claimant in
proceedings such as these must be required to make that risk crystal
clear, it is evident from further consideration that Milieudefensie et al.
take positions that cannot be reconciled with the sources they cite.
They also cite outdated sources, without mentioning more recent
insights. In this way, Milieudefensie et al. paint a one-dimensional
picture of a complex problem. And they are actually asking the court

2

Written arguments 2 Milieudefensie et al., margin number 107.

2 / 30

UNOFFICIAL TRANSLATION

to intervene in depth and anticipate the shaping of the energy
transition by policymakers. But it is unacceptable in that case, of
course, to oversimplify what is actually a complex situation faced by
policymakers. As Milieudefensie et al. did not improve their faulty
assertions themselves, this prompts RDS to give an explanation. We
will discuss the following points in succession.
•

Why is the correct scientific basis important (part 1.2)?

•

Examples of misrepresentation of the scientific sources by
Milieudefensie et al., first in general (part 1.3) and then where the
Netherlands is concerned (part 1.4).

6.

Before we get to that, RDS would like to say that the importance of
tackling climate change is beyond doubt. It also takes measures that
support and anticipate the transition. RDS started with this, both in the
Statement of Defence and during the hearing days. However, because
Milieudefensie et al. have opted to broach this far-reaching subject
matter with a claim at law, it must be critically assessed whether their
arguments regarding the general risks make any sense. That is what
we are going to do now.

1.2

A correct scientific basis is important for a judgment if the court
should believe that those facts are necessary for the
substantiation of the decision

7.

The IPCC performs a Herculean task. Its task is to chart out a very
complex scientific issue. Its procedures describe that the objective is
to inform about "the current state of knowledge about one of the most
complex and important of all topics - climate change science. The
scientific community still has much more to learn about climate
change. But the scientific community and the world can count on the
IPCC to provide an accurate picture of what is known and what is not
known". The IPCC’s role is "to assess on a comprehensive, objective,
open and transparent basis the scientific, technical and socioeconomic information relevant to understand the scientific basis of
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human-induced climate change, its potential impacts and options for
adaptation and mitigation". 3
8.

The IPCC does so objectively in order to provide a good basis for
policy choices. After all, its objective is "to provide policy relevant but
not policy-prescriptive information”. 4 The IPCC therefore avoids terms
such as "dangerous" because this entails a value judgement that IPCC
considers beyond its scientific remit. 5

9.

That way of working is necessary because important decisions must
have a correct factual basis. In the words of the IPCC: "[a] careful
assessment is a powerful tool for transforming a huge body of science
into the kind of knowledge that can support well-informed policy
choices”. 6 Milieudefensie et al. also acknowledge that no fewer than
195 countries use the science as reported by the IPCC to make policy
choices. 7

10.

The policy questions faced by States in tackling climate change are
not simple, nor is the science. The IPCC recognises exactly that, and
therefore requires that accuracy of itself. If the court in a case like the
present one even sees a role for itself in assessing the position of a
private company in the midst of the energy transition, it must at the
very least be a requirement that the scientific basis for that analysis
be sound.

11.

The IPCC Assessment Reports are of particular importance. Many
hundreds of scientists have spent many years working on those. The
Assessment Reports were drafted very extensively and with the
utmost care and precision. The most recent Assessment Report is
AR5 from 2014. RDS submitted the table of contents of that report to
the proceedings in order to provide the District Court with insight into
the degree of accuracy and the extensiveness of that analysis, which
the parties have already submitted into the proceedings on important

3

Exhibit MD-125 and Statement of Defence, margin number 233.
Exhibit MD-125.
E.g. Exhibit MD-113, p. 12 at the top. See also, inter alia, Statement of Defence, margin
number 234, with reference to Exhibit MD-138.
Exhibit MD-125.
Summons, margin no. 369.
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aspects. 8 Other special IPCC reports are drafted in a shorter period of
time and are more limited, and are not put together with the same longterm, thorough and exhaustive review process as the Assessment
Reports. The Synthesis Reports and the Summaries for Policymakers
to the various reports are summaries, but do not offer the same degree
of insight that the working groups in the Assessment Reports
themselves do, and should not be taken out of that context.
12.

If the District Court were to feel compelled to discuss in its opinion
points that touch on the scientific basis for climate change, which, for
the rest, RDS does not deem necessary in view of the many defences,
it is very important that this opinion is factually correct. It must be alert
to Milieudefensie et al.’s assertions that go beyond the scientific
sources as reported by the IPCC. Given the great importance of the
subject matter of this case, this is also important if the particular
findings are not directly relevant to the decision because the claims
are already to be rejected on other grounds as well. Milieudefensie et
al. themselves have argued that, in their opinion, it is appropriate that
a judgment be rendered with considerations that “set an example […]
for courts in other countries," because “the reasoning on which the
award is based" “clarifies" issues. 9 Milieudefensie et al. themselves
also invoke the Urgenda judgment. 10 The fact that a comment about
the need for scientific accuracy is not superfluous is, unfortunately,
aptly illustrated by the fact that, in Urgenda, in fact, the courts were
clearly not adequately informed by the parties to the proceedings. For
example, a misrepresentation of scientific sources found its way into
the court's opinion. We will come back to that later.

13.

RDS therefore considers it important to point out to the District Court
the lack of accuracy in assertions referred to by Milieudefensie et al.
as the key points in its argument.

1.3

General points

14.

Milieudefensie et al.'s assertions about general risks of climate change
are rather broad and general. That is why RDS first focuses on a point

8

Exhibit RO-265, Overview of parts of the IPCC AR5 report submitted.
Written arguments 2 Milieudefensie et al., margin number 113.
Written arguments 2 Milieudefensie et al., margin numbers 89, 92 and 107.

9
10
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that Milieudefensie et al. themselves put first and which, according to
them, deserves "special attention" (part 1.3.1). RDS will then explain,
using an example, that, for the rest, Milieudefensie et al. paint a onesided picture by always explaining one side of the coin and not paying
attention to ways of dealing with risks, so that their assertions are
insufficient to establish that the risks are such that what is being
sought can be required of RDS (part 1.3.2). We will then discuss what
Milieudefensie et al. put forward about Dutch residents (part 1.4).
1.3.1 “Tipping points”
15.

In their argument, Milieudefensie et al. present what they call “tipping
points" as points that deserve "special attention," "because they [refer]
to the most comprehensive, drastic and abrupt dangers of climate
change”. 11 According to them, these are abrupt and irreversible
changes in the "climate system" itself. 12 And the problem then, still
according to Milieudefensie et al., is this: “if such tipping points are
reached, certain major consequences can become irreversible and
feedback mechanisms can accelerate the climate change and possibly
even make it uncontrollable." 13 According to the summons, the risk of
these kinds of tipping points in the "climate system" is "high to very
high," because this is reportedly evidenced by IPCC’s AR5. 1415 And
Milieudefensie et al. cite judgments regarding Urgenda in which it is
assumed that, according to the IPCC, the risk of “tipping points” in the
sense of "abrupt climate change" increases "at a steepening rate" in
the event of a 1 to 2ºC temperature increase compared to preindustrial times, with reference to the IPCC's SR15 report. 16

16.

The problem now is that Milieudefensie et al. misrepresent the
scientific sources on both points.
(a)

11
12
13
14
15
16

The passage in AR5 in which, according to Milieudefensie et
al., the IPCC writes that the risks are “high to very high" with

Summons, margin number 436.
Summons, margin numbers 436-437.
Summons, margin number 437.
See the definition in the appendix to the Statement of Defence.
Summons, margin number 440.
See the definition in the appendix to the Statement of Defence.
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regard to “tipping points" in the sense referred to by
Milieudefensie et al. - i.e. drastic and abrupt changes in the
"climate system" - does not, in reality, pertain to the tipping
points as put forward by Milieudefensie et al. The IPCC does
use the words "high to very high risk," but that pertains to an
entirely different and broader category of "serious, widespread
and irreversible impacts”. It is also a qualification which is, at
that point, linked by the IPCC to a hypothetical situation
"without additional mitigation efforts" in which the temperature
rises by 3.7-4.8ºC above pre-industrial temperatures before the
end of this century. The source therefore does not state what
Milieudefensie et al. allege. Milieudefensie et al. therefore do
not provide a basis for their assertion that the risks are,
according to the IPCC, “high to very high" when it comes to
drastic and abrupt changes in the "climate system" itself. And
that is problematic, because it is one thing to note, as the IPCC
does, that the risks of certain consequences are "high to very
high” in the event of a very high temperature increase. But it is
something different to say, as Milieudefensie et al. do, that this
also applies to the risk of “tipping points" in the sense of drastic
and abrupt climate changes. The IPCC does not say the latter.
(b)

In Urgenda, the Court of Appeal - and following suit from the
Court of Appeal, the Supreme Court as well - was clearly not
properly informed by the parties about what scientific reports
show and do not show. They hold that it reportedly emerges
from a passage in AR5 that, according to the IPCC, the risk of
“tipping points" in the sense of (in the words of the Supreme
Court) "climate change, whereby the climate on earth or in
areas on earth changes abruptly and drastically" or (in the
words of the Court of Appeal) "abrupt climate change"
increases "at a steepening rate" in the event of a temperature
increase of between 1 and 2ºC. But that is not what that source
says. The IPCC uses the term “tipping points" in many places
to denote consequences that may arise for "physical,
ecological or social systems”. Contrary to what Milieudefensie
et al. suggest, therefore, the term “tipping points” is not used
by the IPCC for situations that change the “climate system” as
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such. And that is why it is important to determine to which
category precisely the IPCC gives the qualifications mentioned
by Milieudefensie et al. And if the source text is then examined,
it turns out that the Court of Appeal and the Supreme Court
were put on the wrong track in Urgenda if they believe that the
IPCC applies the "steepening rate" of risks to "climate change”.
The IPCC is not talking about this in the source text, but about
the category of "physical and ecological systems”, such as
possible damage to coral. It is one thing to say that certain risks
of damage to specific physical and ecological systems are
increasing "at a steepening rate”. However, the assertion that
this also applies to the risk of "climate change" goes decidedly
further.
We will examine the source text on both points.
17.

It starts with the fact that Milieudefensie et al. deliberately create
uncertainty about terminology that the IPCC uses carefully. While the
IPCC refers to "abrupt and drastic changes in physical, ecological, or
social systems" and denotes these at a certain place as "tipping
points," this is corrupted by Milieudefensie et al. into abrupt and
irreversible changes to the "climate system" itself. That is something
quite different. One concerns changes in systems that are "physical"
(such as oceans or the cryosphere), “ecological” (such as a forest), or
social (such as a community on a small island). The other would
concern change in the climate system itself, and that goes further.

Milieudefensie et al.’s assertion in the
summons (emphasis added, attorneys)

Source text (AR5, Exhibit MD150, p. 1079)

"436. Of the five reasons for concern, the
fifth reason (the risks of ‘large-scale
singular events’) deserves special
attention because it refers to the most
comprehensive, drastic and abrupt
dangers of climate change. These are the
so-called "tipping points" in the climate
system:

"large-scale singular events
(sometimes called "tipping
points", or critical thresholds) are
abrupt and drastic changes in
physical, ecological, or social
systems […] Combined with
widespread vulnerability and
exposure, they pose key risks
because of the potential
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'large-scale singular events
(sometimes called "tipping points",
or critical thresholds) are abrupt
and drastic changes in physical,
ecological, or social systems […]
Combined with widespread
vulnerability and exposure, they
pose key risks because of the
potential magnitude of the
consequences; the rate at which
they would occur; and, depending
on this rate, the limited ability of

magnitude of the consequences;
the rate at which they would
occur; and, depending on this
rate, the limited ability of society
to cope with them."

society to cope with them.'
437. With a tipping point, the IPCC
indicates (see quote above) that a climate
system undergoes an abrupt and
irreversible change. If such tipping points
are reached, certain major consequences
can become irreversible and feedback
mechanisms can accelerate the climate
change and possibly even make it
uncontrollable."

From that point onwards, Milieudefensie et al. wrongly make it appear
in the summons that by “tipping points”, the IPCC means abrupt and
irreversible change in the climate system itself.
18.

And then Milieudefensie et al. continue their argument by making it
seem, in a passage from AR5 cited by them, as if the IPCC is stating
that the risk is “high to very high” as concerns the “tipping points” that
Milieudefensie et al. are referring to, the abrupt and reversible change
of the "climate system" itself, therefore. That is not what it says. It is
also a qualification which is, at that point, linked by the IPCC to a
hypothetical situation "without additional mitigation efforts" in which
the temperature rises by 3.7-4.8ºC above pre-industrial temperatures
before the end of this century.
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Milieudefensie et al.’s
assertion in the summons
(emphasis added,
attorneys)

Source text (Exhibit MD-112, p. 77,
highlight added by attorneys)

"440. In the AR5 report, the
IPCC concludes that the risk
of tipping points is high to
very high if we do not proceed
to further reducing emissions:
'Without additional
mitigation efforts
beyond those in place
today, and even with
adaptation, warming by
the end of the 21st
century will lead to
high to very high risk of
severe, widespread
and irreversible
impacts globally.'"

Milieudefensie et al.’s assertion that “tipping points" that concern
abrupt and irreversible impacts on the "climate system" itself are
characterised by this degree of risk hangs in a vacuum, therefore,
because it does not follow from the sources they cite.
19.

And then Milieudefensie et al.’s reference to the decisions in Urgenda.
In oral arguments, Milieudefensie et al. refer to the way in which
“tipping points" are discussed in the Urgenda judgments.
Milieudefensie et al. suggest that the point has already been decided
in Urgenda and that none of the claimants is therefore required to
elaborate on assertions. The problem with the way in which
Milieudefensie et al. present the sources they cite is, in essence, that
they make no distinction between situations where ”tipping points” is
used as a term for a wide range of consequences that can occur in
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"physical, ecological or social systems”, on the one hand, and cases
in which the same term is used to denote change in the climate itself,
on the other. We have just seen that (margin number 17). It has its
consequences here as well. If the source text is referred to, it turns out
that the Court of Appeal and the Supreme Court were put on the wrong
track in Urgenda if they believe that the IPCC applies the "steepening
rate" of risks to "climate change”.
20.

The IPCC talks in the source text about a broader category of
consequences for “physical and ecological systems”. The Synthesis
Report to AR5 states on page 72 (emphasis added, attorneys) 17:

21.

And still Milieudefensie et al. cite the following in written arguments 2,
and thus, in line with that judgment, make it seem as if the IPCC was
referring to "abrupt climate change":
“106 […] I quote the relevant passages from the Court of
Appeal because these are also the circumstances on which
the individual claimants can and may rely in order to request
protection, without them being required to assert anything
further.
107. The Court of Appeal describes the relevant
consequences to which the conclusion refers as follows:

•

'[…]

•

As the warming continues further, the consequences
not only increase in severity. Accumulation of CO2 in the
atmosphere can lead to the climate change process
reaching a ‘tipping point’, which can result in abrupt
climate change in response to which neither man nor

17

Exhibit MD-112.
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nature can take proper action. The risk of such ‘tipping
points’ increases ‘at a steepening rate’ in the event of
an increase in temperature of between 1 and 2ºC (AR5
p. 72).” (emphasis extended with respect to the original,
attorneys).
The Supreme Court also mentions these points from the Court of
Appeal's judgment in paragraph 2 of its own judgment. It adds the
following in paras. 4.2-4.4:
"4.2 The emission of greenhouse gas emissions, due in part to
the combustion of fossil fuels which releases the greenhouse
gas CO2, results in an ever-increasing concentration of those
gases in the atmosphere. As a result of this, the earth warms
up. That warming has various harmful consequences. It can
result locally in extreme heat, extreme drought, extreme
precipitation or other extreme weather conditions. It also
results in glacial ice and ice near the poles melting and the sea
level consequently rising. Some of these consequences are
already occurring. That warming can also result in climate
change whereby the climate on earth or in areas on earth
changes abruptly and drastically (known as ‘tipping points’). All
of this leads to, among other things, considerable damage to
ecosystems, which, for example, endangers food supply,
causes loss of territory and habitats, and also damage to health
and the loss of human lives.
4.3 In climate science, there has been a great deal of
consensus for some time that global warming must be limited
to a maximum of 2ºC and that this means that the concentration
of greenhouse gases in the atmosphere must remain limited to
a maximum of 450 ppm. There is now the insight in climate
science that safe warming is limited to a maximum of 1.5ºC and
that this means that the concentration of greenhouse gases in
the atmosphere must remain limited to a maximum of 430 ppm.
Above these concentrations, there is a serious risk that the
consequences referred to above in 4.2 will occur on a large
scale. For the sake of brevity, the materialisation of this risk will

12 / 30

UNOFFICIAL TRANSLATION

be referred to below, as in the Court of Appeal's judgment, as
dangerous climate change.
4.4 If there is insufficient reduction in greenhouse gas
emissions, dangerous climate change cannot be ruled out in
the foreseeable future. According to the IPCC’s AR5
"Synthesis Report" from 2014, which is part of the AR5 report
referred to above in 2.1 (12), there is a risk that the ‘tipping
points’ mentioned above in 4.2 will already occur in the event
of warming of between 1 and 2°C ‘at a steepening rate’.
(emphasis added, attorneys).

22.

Here, too, Milieudefensie et al. do not substantiate their assertion that
tipping points - in the sense they mean - are characterised by the
degree of risk they mention. After all, that assertion is based on an
incorrect interpretation of the cited source.

23.

Incidentally, the fact that when discussing “tipping points”, one must
always consider which phenomena are being discussed is not
surprising, because the IPCC looks at all sorts of aspects of climate
change. It should be borne in mind that the IPCC's working groups
also focus on different questions, working group I on "The Physical
Science Basis" and working group II on "Impacts, Adaptation and
Vulnerability”. 18 But what does AR5 indeed say about “tipping points”
in the work of working group I that deals with The Physical Science
Basis? 19 In the detailed report, that working group discusses various
elements in order to determine whether they satisfy the notion of
“tipping point" as sudden and irreversible changes. That working group
only characterises one of those points investigated as such a “tipping
point" that would be both sudden and irreversible. That element is then
assessed as "very unlikely," "with high confidence”. See Exhibit MD101, p. 1115 (emphasis added, attorneys):

18

Exhibit MD-124.
Regarding those working groups, see Exhibit MD-124.

19
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24.

To conclude the discussion of “tipping points," Milieudefensie et al.
refer to a publication on “cascade reactions” in which “the tipping of
one tipping point can also initiate the tipping of other tipping points"
(summons, margin numbers 441-444). They point out that the warning
is being given that once that cascade has started, the climate can
hardly be brought back (margin number 446).

25.

It is immediately striking that the source cited by Milieudefensie et al.
is not a publication of the IPCC. However, what can indeed be found
in the IPCC reports and the work of working group I does not support
the thinking behind such cascades. Working Group I did write the
following in AR5 (emphasis added, attorneys): 20

20

Exhibit RO-264, IPCC 2012, AR5: Climate Change 2013: The Physical Science Basis,
Working Group I, Chapter 1: Introduction, p. 129.
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Working Group I also wrote the following in AR5 (emphasis added,
attorneys): 21

What the IPCC also describes is a linear connection between CO2
emissions on the one hand and temperature increase on the other.
This implies that the cascade scenario of a self-increasing effect is not
being followed there, because then the connection would not be linear.
Working Group I writes the following in AR5 (emphasis added,
attorneys): 22

21
22

Exhibit MD-101, p. 1033.
Exhibit MD-99, p. 27.
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The Synthesis Report to AR5 also states the following (emphasis
added, attorneys): 23

1.3.2 Mitigation and adaptation
26.

23
24
25

For the rest, Milieudefensie et al. outline a litany of possible
consequences, in the sense of identifying categories and generalities,
but do not pay any attention to the question of the extent and likelihood
of those consequences. Milieudefensie et al. regularly go no further
than to sketch out the risks "without additional mitigation and
adaptation". 24 That does not provide proper substantiation of their
claims.
(a)

Milieudefensie et al. often outline risks in the event of
significant temperature increases, or leave moot which
scenarios they have in mind. But they usually fail to mention
why they do that, and how likely it is. We have already stated
in the opening arguments (part A) that states are busy fleshing
out the energy transition (part 2.1). The system of the Paris
Agreement also provides for national measures to become
stricter over time, for instance in response to the first stocktake
in 2023. 25 For that reason, it is not logical to assume scenarios
without additional mitigation.

(b)

Milieudefensie et al. also often do not specifically address the
question of the extent to which adaptation can take place.

Exhibit MD-112, p. 8.
For example, Summons, margin number 485.
Exhibit RK-1, Paris Agreement, Article 4(3) and Article 14(2)-(3).
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Milieudefensie et al. therefore do not even pretend to paint an accurate
picture of the risks. As such, their assertions are insufficient to
establish that the risks are such that what is being sought can be
required of RDS.
27.

This can be illustrated with an example. In margin number 485 of the
summons, Milieudefensie et al. fill two pages with examples of
consequences for (Western) European countries, and casually
preface this only once with the words “without additional mitigation and
adaptation”. And this long list of cases then contains things such as
this:

If the source is consulted, it turns out that adaptation is not only
possible, but also economically rational. Below is the source text
(Exhibit MD-269, p. 364, emphasis added, attorneys):

Milieudefensie et al. do not explain why the risk described is
nonetheless sufficient to demand of RDS what is being sought.
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1.4

The Netherlands

1.4.1 Introduction
28.

Since the District Court allowed Milieudefensie et al. to raise an
alternative basis for their claims, namely the interests of residents of
the Netherlands, it is appropriate to consider what Milieudefensie et
al. assert about the risks they run.

29.

Milieudefensie et al. did not assert much about the interests of the
individual claimants. See, for example, margin number 496 of the
Summons:
"The claimants in this lawsuit are already suffering
consequences of climate change. After the announcement of
this case and upon joining as co-claimants, numerous people
told how they are already enduring the consequences of
climate change. There were stories from elderly people who
suffered so much from heat stress in the summer that they
could not leave the house, which caused loneliness as well, in
addition to the physical problems caused by heat stress. Coclaimants told about their increasing allergy problems because
the flowering season of plants that cause hay fever is starting
earlier and lasts considerably longer. In addition, many coclaimants expect major investments in, for example, their
homes and gardens, because many Dutch homes and gardens
are not equipped to drain off large volumes of rain during peak
storms or to offer coolness during hot summers. Co-claimants
also experienced damage due to (hail) storms or precisely due
to periods of drought. Co-claimants who are gardeners or
farmers expect many changes as a result of climate change. In
the agriculture and horticulture sector, people expect to have
to adapt their business model, because, among other reasons,
they face increasingly unpredictable crops. As a result, they not
only experience damage but also uncertainty about the future
of their business."

30.

With regard to the risks for the Netherlands as well, Milieudefensie et
al. go no further than to mention categories and generalities.
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Milieudefensie et al. are very brief about this in Chapter VII.2.2 of the
summons. Milieudefensie et al. also often do not specifically address
the question of where the consequences occur and to what extent
those consequences can be mitigated. As such, their assertions are
insufficient to establish that the risks are such that what is being
sought can be required of RDS.
31.

There are two elements that are particularly striking, however, and
which RDS will therefore discuss. These are what Milieudefensie et al.
call “heat stress" and the rise in the sea level.

1.4.2 Sources on “heat stress" and other passages not mentioned by
Milieudefensie et al.
32.

Milieudefensie et al. begin the discussion of direct consequences for
the Netherlands with what they call “heat stress," health problems and
mortality due to increased periods of hot weather (margin number 477
of the summons and worldwide, 450 and 452). A little further on, they
cite 88,000 deaths in the EU per year around 2050 and 126,000
around 2080 (margin number 485 of the summons), with a cost of
more than EUR 100 billion. This may also be what Milieudefensie et
al. had in mind when they referred to the following passage in the
Court of Appeal’s judgment in Urgenda, namely "Urgenda’s assertion
that an inadequate climate policy in the second half of this century will
lead to hundreds of thousands of victims in Western Europe (alone)." 26

33.

Omissions by Milieudefensie et al. in this respect clearly illustrate why
their assertions are insufficient to serve as substantiation for why what
is being sought can be required of RDS.

34.

To begin with, the source cited by Milieudefensie et al. themselves:
they mention once at the beginning of a two-page list “without
additional mitigation and adaptation”. But if the source is consulted, it
is prominent that the source assumes the absence of adaptation
measures. Milieudefensie et al. do not discuss whether and why the
absence of mitigation and adaptation can be assumed. Milieudefensie
et al. also do not mention that, according to the source, a different

26

Written arguments 2 Milieudefensie et al., margin number 107.
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calculation method would result in lower costs by a factor of 10.
Milieudefensie et al. do not explain whether the risk outlined is
nonetheless sufficient to require of RDS what is being sought.

Milieudefensie et
al. in the
summons,
margin number
485

Exhibit MD-167, pp. 8-9 (emphasis added,
attorneys)

“that around 2050,
approximately
88,000 people will
die every year in
the EU as a result
of hot weather;
that around 2080,
there will be some
126,000 deaths
per year in the EU
as a result of hot
weather; that the
welfare costs of
that will be
approximately
EUR 102 billion
around 2050 and
some EUR 146
billion around
2080”
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35.

In margin number 477, Milieudefensie et al. discuss consequences for
the Netherlands by pointing to heat waves in the past. However, they
do not explain how seriously that risk should be weighed for the
Netherlands. They also do not mention that the IPCC does not mention
health problems caused by periods of hot weather in the list of risks
for Europe. 27 An earlier study cited by Milieudefensie et al. mentions
an impact within Europe on this point only for the "Mediterranean
region" and does not comment on the seriousness of it. 28

36.

Back to the adaptation possibilities. Milieudefensie et al. say nothing
about these, but merely refer to a heat plan that shows problems in
the past. They do so as follows (summons, margin number 477):

37.

However, they entirely omit any mention of the legion of references to
effective adaptation possibilities in the other sources. That is strange,
because those possibilities are described very extensively. For
example, the IPCC does not mention the risk of periods of hot weather
for Europe. But where it will be a factor according to the IPCC, in North
America in particular, the IPCC mentions adaptation possibilities, such
as air conditioning, which "can effectively reduce risk”. The IPCC
writes (emphasis added, attorneys): 29

27

Exhibit MD-113, p. 22.
Exhibit MD-161, p. 29. Table TS.2 there says nothing for "North-Western Europe” in row
4.4.4.
Exhibit MD-113, p. 23.

28
29
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38.

And what Milieudefensie et al. also fail to mention is that the use of
such adaptive measures, to the extent even necessary, was precisely
what was regulated more than a decade ago by the Dutch heat plan. 30

39.

More generally, Milieudefensie et al. also hold out “key risks” that,
according to them, are comparable to criteria under Dutch tort law. 31
However, while saying it wants to fit the point into Dutch tort law,
Milieudefensie et al. fail to mention there that in AR5, the IPCC
assesses "key risks" for various areas and for Europe, presents a list
that is short and emphasises possibilities for adaptation for each point.
This is evidenced by the following overview from the summary for
policymakers to AR5: 32

30

Exhibit MD-162, p. 8.
Summons, margin numbers 421-422.
The table shown is in Exhibit MD-113, p. 22 (Summary for Policymakers, working group
II in AR5).

31
32
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40.

That list also includes a rise in sea level, which brings RDS to the next
point.

1.4.3 Rise in sea level
41.

In margin number 92 of written arguments 2, Milieudefensie et al.
referred without reservation to the following paragraph 5.6.2 of the
judgment of the Supreme Court in Urgenda.
“The only possible conclusion is that the State would be
required pursuant to Articles 2 and 8 ECHR to take measures
against the real threat of dangerous climate change, if this were
merely a national problem. After all, in view of the findings
above at 4.2-4.7, this involves a ‘real and immediate risk’ as
referred to in 5.2.2 above and there is a risk of serious damage
to the life and welfare of residents of the Netherlands. This
applies for, among other things, the possibility of a strong
increase in sea level, which could make the Netherlands partly
uninhabitable. The fact that this risk will only be able to
materialise in a few decades and does not concern specific
persons or a specific group but large parts of the population
does not mean, contrary to what the State argues, that Articles
2 and 8 ECHR do not offer protection against this threat […]
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Already the existence of a sufficiently real possibility of
manifestation of this risk therefore entails that appropriate
measures must be taken" (emphasis added, attorneys).
42.

In the summons, Milieudefensie et al. themselves also placed a great
deal of emphasis on this. Briefly put, they:
•

referred to the KNMI's press release and, on the basis of that,
asserted an impending increase in sea level by 2.5-3 metres in
2100 and 5-8 metres in 2200 (margin numbers 487-490 of the
summons); and

•

referred to an article in the popular magazine Vrij Nederland
which states that adaptation would be difficult at that point and
that “more and more (inhabited) land [will] have to be
surrendered" (margin number 490 of the summons).

43.

More specifically, Milieudefensie et al. write in margin number 487 of
the summons: “the KNMI reported in 2017 on the basis of its own
calculation that new scientific insights show that sea levels could
already rise by 2.5 to 3 metres this century in the event of a high global
emission scenario."

44.

It is useful in that case to start with another source of more recent
date, namely the most recent IPCC Special Report on the Ocean and
Cryosphere in a Changing Climate from 2019. A sea-level increase of
approximately 1 meter in 2100 can be found there in the summary for
policymakers on the RCP8.5 scenario (emphasis added, attorneys): 33

33

Exhibit MD-290, p. 20.
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And, for the sake of clarity, that RCP8.5 scenario is based on "very
high GHG emissions”. See the Synthesis Report to AR5 (emphasis
added, attorneys): 34

45.

The KNMI's press release shows how the figures that the KNMI
mentioned in 2014 should be seen. It says there that this is an extreme
rise in sea levels, if everything goes wrong, with the highest CO2
emission scenario, and an earth that is warming up significantly
(emphasis added, attorneys): 35

[…]

34
35

Exhibit MD-112, p. 8.
Exhibit MD-168.
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46.

Milieudefensie et al. then goes on to note that a report by Deltares
does not clarify what the consequences for the inhabitability of the
Netherlands would be in the event of a very high rise in sea levels after
2100 (summons, margin number 490). Here, too, even apart from the
long term mentioned in combination with very high emission
scenarios, Milieudefensie et al. do not do justice to the possibilities
that Deltares does indeed outline. For example, Deltares states the
following. 36

36

Exhibit MD-68, pp. 75-76.
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47.

It is also stated that coastal works must be adjusted for ”the level of
protection to at least remain equivalent" (emphasis added,
attorneys): 37

37

Exhibit MD-68, p. 77.
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48.

That is in line with what the IPCC reports in AR5 (emphasis added,
attorneys): 38

49.

Although the Supreme Court, and Milieudefensie et al. by reference
thereto, state that parts of the Netherlands can become uninhabitable
"in a few decades," there is no sufficiently solid basis for this. It was
up to Milieudefensie et al. to substantiate that. They failed to do so.

50.

In other respects, too, Milieudefensie et al. do not assert enough facts
with regard to the effects of rising sea levels. The likelihood of the
more extreme scenarios is not explained by Milieudefensie et al., for
example, but Milieudefensie et al. do, however, base themselves on

38

Exhibit MD-269, p. 391.
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those in claiming that the Wadden Sea will be “largely permanently
underwater” in 2100 if the increase were to be 1.7 metres at that
point. 39 Well, that is what it says, but in 2019 the IPCC came to a level
significantly lower than that 1.7 metres, even in the scenario with "very
high GHG emissions," as already mentioned. The source cited by
Milieudefensie et al. therefore talks about the Wadden Sea being
permanently underwater in 300 or 1,000 years in the two least positive
IPCC scenarios that it discusses and “the conclusion is therefore that
none of the tidal basins of the Dutch Wadden Sea will be permanently
underwater by 2100, even if the most pessimistic scenario of [sea level
increase] turns out to be the case”, according to that source. 40 But
Milieudefensie et al. leave those parts out. Milieudefensie et al. also
make no mention whatsoever about the extent to which intervention is
possible to support the Wadden Sea, which is also why it has asserted
insufficient facts. Incidentally, that omission is all the more striking
because one of the publications underlying what Milieudefensie et al.
do submit, and which they omitted, ends with the comment that
"[a]nticipating accelerated SLR [sea-level rise, attorneys], the
development of nourishment strategies that will increase sediment
import to the Wadden Sea is recommended". 41 Milieudefensie et al. do
not even assert that what is being sought can be required of RDS
because of the effects on the Wadden Sea, let alone that they assert
sufficient facts for that.
51.

The conclusion of all this is the following. Milieudefensie et al. present
various risks. In doing so, they frequently misrepresent the scientific
sources, as I have shown on the basis of a number of examples. This
is pressing, because the IPCC reports very carefully in order to provide
policymakers with information relating to important policy decisions.
Milieudefensie et al. moreover omit relevant other passages and close
their eyes to measures that States are taking and are able to take. And
all this while presenting "the best available science" as the foundation
for their claims. All in all, Milieudefensie et al. have not properly

39

Summons, margin number 228.
Exhibit MD-67, p. 10.
Zheng Bing Wang e.a., 'Sediment budget and morphological development of the Dutch
Wadden Sea: impact of accelerated sea-level rise and subsidence until 2100',
Netherlands Journal of Geosciences 2018, p. 208, mentioned at the end of Exhibit MD67.
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substantiated what risks make it such that what is being sought can
be required of RDS. This does not alter the fact that the importance of
tackling climate change is beyond doubt and that RDS is playing and
is willing to play its role in the societal energy transition.
*****

Attorneys
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